Order in O.P. No. 9 & 20 of 2020

ANDHRA PRADESH ELECTRICITY REGULATORY COMMISSION
4thFloor, Singareni Bhavan, Red Hills, Hyderabad 500004
MONDAY, THE FIFTH DAY OF JULY
TWO THOUSAND AND TWENTY ONE
:Present:
Justice C.V. Nagarjuna Reddy, Chairman
Sri P. Rajagopal Reddy, Member
Sri Thakur Rama Singh, Member
O.P.Nos.9 and 20 of 2020

O.P.No.9/2020
Between :
M/s. Vibrant Greentech India Pvt. Ltd.
Regd. Office at 6-3-1192/1/1, No.308,
3rd Floor, White House Building,
Block II, Kundanbagh, Begumpet,
Hyderabad-500016, represented by
its Authorized Signatory
Mr.B.S.N. Umamaheswara Rao
s/o. Krishna Murthy, aged about 62 years,
R/o. Hyderabad

.. Petitioner

And
1. Southern Power Distribution Company of
A.P. Ltd., (APSPDCL), D.No.19-13-65/A,
Corporate Office, Ragavendra Nagar,
KesavayanaGunta, Tiruchanoor Road,
Tirupati-517501, represented by its
Chairman & Managing Director
2. The Chief General Manager,
P & MM & IPC, APSPDCL, D.No.19-13-65/A,
Corporate Office, Ragavendra Nagar,
KesavayanaGunta, Tiruchanoor Road,
Tirupati-517501.
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3. The Chairman, APPCC, A.P. Transco,
Vidyut Soudha, Gunadala, Eluru Road,
Vijayawada-520004.

.. Respondents

O.P.No.20 of 2020
Between :
M/s. Chaitanya Projects,
Regd. Office at H.No.6-5-265-5,
Sri Nagar Colony, Near Water Tank,
Anantapur-515001

..

Petitioner

And
1. Southern Power Distribution Company of A.P. Ltd.
(APSPDCL), D.No.19-13-65/A, Corporate Office,
Ragavendra Nagar, Kesavayana Gunta, Tiruchanoor Road,
Tirupati-517501, represented by Chairman and
Managing Director
2. The Chief General Manager,
P&MM & IPC, APSPDCL, D.No.19-13-65/A,
Corporate Office, Ragavendra Nagar, Kesavayana Gunta,
Tiruchanoor Road, Tirupati-517501.
3. The Chairman, APPCC,
A.P. Transco, Vidyut Soudha, Gunadala,
Eluru Road-520008.

..

Respondents

ORDER: (per Justice C.V. Nagarjuna Reddy)
O.P.No.9 of 2020 is filed under Section 86(1)(b) r/w. Section
86(1)(f) of the Electricity Act 2003 (for brevity ‘the 2003 Act’) r/w. APERC
(Conduct of Business) Regulation 1999 for the following reliefs :
To direct respondent No.1
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(i)
to act upon the PPA dated 30-03-2017 entered into with
the petitioner for the purchase of power from its 4.25 MW Wind
Power Project in terms of the order dated 13-12-2017 passed
by the Commission in 41 PPAs’ matter;
(ii)
to pay for the power generated and supplied from the
petitioner’s Wind Power Project for the period from the date of
COD i.e., 30-03-2017 along with interest in terms of the PPA
dated 30-03-2017; and
(iii)
to establish Letter of Credit as per Clause 5.4 of the PPA
dated 30-03-2017.
O.P.No.20 of 2020 is filed under the said same provisions of the
2003 Act for the following reliefs :
To direct respondent No.1
to act upon the PPA dated 30-03-2017 entered with
(i)
the petitioner for purchase of power from the petitioner’s 0.8
MW wind power project in terms of order dated 13-12-2017
passed by the Commission in 41 PPAs matter;
(ii)
to pay for the power generated and supplied from the
petitioner’s wind power project for the period from the date of
PPA i.e., 30-03-2017 onwards along with interest in terms of
PPA dated 30-03-2017.
(iii)
the establish letter of credit as per Clause 5.4 of the
PPA dated 30-03-2017; and
(iv)
to reconnect the interconnecting point, thereby setting
aside Memo No.APSPDCL /TPT /GM /IPC/ DE/ F.38/
D.No.303/20, dated 17-03-2020.
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Respondent No.1 in the O.Ps. filed Memo dated 10-11-2020
adopting all the documents filed in O.P.No.9/2020 to be read as part and
parcel of O.P.No.20/2020.
As the pleadings of the parties and the Points involved in both
these O.Ps. are similar, they are being disposed of together based on
the pleadings in O.P.No.9/2020.
The petitioner in O.P.No.9/2020 pleaded that it is a company
incorporated under the Companies Act and has set up a Wind Power
Project with a capacity of 4.25 MW at Rekulakunta, Anantapur District,
Andhra Pradesh, with a proposal of 0.02125 MW for auxiliary
consumption and 4.22875 MW for export to Grid for sale to DISCOMs’
New and Renewable Energy Development Corporation of Andhra
Pradesh

(NREDCAP);

No.NREDCAP/WE/523/HCL/2013,

that

vide

dated

proceedings

23-02-2013

and

NREDCAP/23/523/2013, dated 3-5-2013, NREDCAP accorded approval
to the petitioner’s project and accordingly the petitioner has entered into
agreement with NREDCAP on 23-2-2013 and 21-5-2013 for setting up of
the

wind

power

project;

that

NREDCAP

vide

letter

Ref.No.NREDCP/WE/523/HCL/2016, dated 13-10-2016 advised the
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petitioner to commission the project before 31-03-2017 failing which the
project capacity will be cancelled; that under the said circumstances the
petitioner has commissioned the project on 29-03-2017 and that when
the project was ready for synchronization, the petitioner requested the
NREDCAP and also respondent No.1 to enter into PPA.
The petitioner further pleaded that the Commission issued
Regulation No.1 of 2015 specifying the terms and conditions of tariff
determination for Wind Power Projects and also passed order dated
1-8-2015 for the year 2015-16 and dated 26-3-2016 for the year 2016-17
and that by virtue of the said Regulation and the consequential order
dated 26-03-2016, generic tariff of Rs.4.84 per unit without accelerated
depreciation

was

fixed

for

the

projects

commissioned

before

31-03-2017. That in pursuance of the petitioner’s request, NREDCAP
addressed letter dated 23-3-2017 requesting respondent No.3 to
consider signing of PPA as the petitioner agreed to forego Generation
Based Incentive (GBI) @ Rs.0.50 per unit generated which otherwise
was being passed on to the petitioner and that accordingly respondent
No.3 requested the Secretary, Energy Department, Government of
Andhra Pradesh to issue necessary directions to respondent No.1 for
entering into PPA with the petitioner. It was further pleaded that the PPA
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entered into between the parties specified the tariff to be Rs.4.84 per unit
without accelerated depreciation for a period of 25 years from the CoD
which is in terms of order dated 26-3-2016 in O.P.No.13 of 2016 passed
by the Commission; that Article 1.4 of the PPA dated 30-03-2017 defined
‘commercial operation date’ to mean the ‘date of synchronization of the
first unit of the project’; that admittedly the first unit of the project of the
petitioner was synchronized on 29-03-2017 and the PPA was entered
into on 30-03-2017; that by letter dated 4-4-2017, the ADE had
submitted a report to the Divisional Engineer informing the date of
synchronization as 29-03-2017; that thereafter vide letter dated
27-04-2017 the Divisional Engineer issued the commissioning certificate
and that therefore for all the purposes the PPA and the contractual
obligations of the parties came into force.
It was further pleaded that the petitioner had been generating
power from the project and supplying the same to respondent No.1 since
29-03-2017; that meter readings were taken every calendar month in the
presence of the authorised representatives of both the petitioner and
also respondent No.1 in terms of Article 4.10 of the PPA and that the
petitioner generated 2,06,63,500 Units from its 4.25 MW Wind Power
Project during the period 30-03-2017 to 02-11-2019. That though the
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petitioner was feeding the power generated by it to the Grid and the
same was recorded by both the petitioner and respondent No.1, the
petitioner was unable to raise the invoices as the representatives of
respondent No.1 were not admitting and recognising the power received
by them; that the petitioner vide letters dated 3-8-2017 and 14-9-2017
requested the officers of respondent No.1 to act upon the PPA and
honour the same to enable the petitioner to raise appropriate invoices for
the energy supplied by it; that the petitioner addressed similar letters
dated 18-11-2017, 20-11-2017 and 10-09-2018 to the Principal
Secretary, Energy, Government of Andhra Pradesh intimating its
precarious financial position and requested to issue necessary
instructions to respondent No.1 to act upon the PPA; and that in the said
facts and circumstances, the Principal Secretary, Energy, issued
Lr.No.328/Pr.II(2)/2017, dated 21-12-2018 requesting respondent Nos.1
and 3to take necessary action to formally place the PPA on record
before the Commission. That the petitioner continuously followed up the
matter since the commissioning of the project through various letters and
personal submissions to the Principal Secretary, Energy, the Discoms
and the Transco for placing the PPA before the Commission for consent
and issue of CoD to enable the petitioner to raise bills for the energy
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supplied by it; that finally the petitioner addressed letter dated
24-10-2019 to respondent No.1 reiterating that the project having been
commissioned, synchronized and the PPA entered prior to 1-4-2017, is
well within the technical requirements and that due to the financial
distress caused on account of the failure of the respondents to act on
the concluded contract and the consequent lack of inflow of funds for
more than 32 months despite continuous generation of energy and
off-take by respondent No.1, the petitioner’s lenders classified its
account as NPA and were contemplating recovery.
The petitioner further pleaded that the Commission vide order
dated 13-7-2018 in O.P.No.5 of 2017 had categorically confirmed that
the PPAs entered upto 31-3-2017 which are in the standard model PPAs
recognised by Regulation 27(2) of the Principal Regulation No.1 of 2015
and having tariff of Rs.4.84 without accelerated depreciation in terms of
generic tariff order dated 26-3-2016 in O.P.No.13 of 2016 are binding on
respondent No.1 however subject to any modifications as may be
approved by the Commission. That the Commission passed order dated
13-7-2018 in O.P.No.5 of 2017 curtailing the control period of Regulation
No.1 of 2015 by restricting it upto 31-3-2017 and saved and continued
the PPAs entered as on 31-3-2017 and has interdicted on the PPAs
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which were entered after 31-3-2017 for which the CERC Tariff
Regulations 2017 were made applicable and that since the PPA of the
petitioner was entered on 30-3-2017 the same falls within the restricted
control period and the terms of the PPA are binding on respondent No.1.
The petitioner further pleaded that it has set up the project with a
cost of Rs.25 crore from out of which Rs.10 crore is in the form of equity
and Rs.15 crore in debt from YES Bank; that the petitioner is saddled
with quarterly instalments of Rs.75 lakhs apart from interest @ 11.50 %
per annum; that due to the action of the respondents in refusing to act
on the validly executed PPA, the petitioner is under tremendous financial
stress from its lender; that the same was also conveyed to the
respondents vide letters dated 10-9-2018, 29-3-2019 and 24-10-2019
and that the petitioner will be put to great hardship and irreparable loss if
it is not paid for the energy produced by it and off-taken by the
respondents.
The petitioner further pleaded that by entering into the PPA in the
standard format at the tariff determined by the Commission, the power
purchase by the Discoms under the PPA is regulated in terms of Section
86(1)(b) 2003 Act and since respondent No.1 is not recognizing,
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accounting and paying for the power generated and supplied by the
petitioner in terms of the PPA dated 30-03-2017, the petitioner was
constrained to approach the Commission for the reliefs stated supra.
On behalf of the respondents, the Chief General Manager,
IPC/APSPDCL, Tirupati filed counter affidavit. It was pleaded in the
counter-affidavit that in pursuance of the policy of the Government of
India, the Government of Andhra Pradesh has set the target of capacity
addition of 4000 MW of wind power during the next five years i.e., upto
2019 to the Discoms; that consequently during 2015-16 and 2016-17,
the Discoms have entered into several PPAs for capacity of about 5000
MW in addition to the already existing capacity of 2000 MW by 2015;
that when this capacity addition was fed into the State Grid with average
capacity of 8000 MW only, it became very difficult to operate the
APSLDC and on many occasions for honouring the Must Run status to
the VRE generation, the Grid was compelled to back down VRE power
in addition to backing down of Thermal Power and such action triggered
large scale litigation; that in the recent study conducted by CEA on the
VRE power, it was found that until 2018-19 there was an unforeseen
burden of Rs.3.50 per unit of VRE power (as worked out by AP
Discoms) on Discoms besides its high tariff; that the APDiscoms could
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not pay the bills of power supply from June 2018 onwards; that the
Hon’ble High Court passed order in W.P.No.9844 of 2019 & Batch to pay
Rs.2.43 and Rs.2.44 as interim measure for wind and solar power
supplied; that the Discoms could not even pay the said interim tariff; that
with great difficulty after the GOI through its agencies granted loan and
after GoAP also provided financial assistance, the Discoms could pay
power supply bills upto September 2019 to the PPA holders and the bills
for the balance period are still pending and that in the said precarious
financial position, further burdening the APDiscoms to purchase high
power cost from the petitioner is neither permitted in law nor the same is
warranted.
In reply to para-1 of the O.P., the respondents pleaded that the
petitioner-company was initially registered as M/s. Hyderabad Chemicals
Ltd.; that NREDCAP vide proceedings dated 23-3-2013 allotted the
petitioner 4.25 MW capacity of wind power at Rekulakunta in Anantapur
District and vide proceedings dated 3-5-2013 an additional capacity of
0.55 MW was allotted; that however the petitioner has not commissioned
either the initial allotted capacity or the enhanced capacity even after
three years i.e., 21-5-2016; that as per the request of the petitioner
dated 8-9-2016 submitting reasons and seeking extension of time upto
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31-3-2017 for executing the capacity, NREDCAP vide letter dated
13-10-2016 extended the time lines for completion of the project upto
31-3-2017 with default condition; that in the meeting held on 27-02-2017
(sic: 07-03-2017) by the Principal Secretary, Energy, I&I CRDA for
reviewing the wind power projects, having noticed that NREDCAP has
sanctioned a large number of wind power projects, it was directed that
NREDCAP should immediately carryout critical review for cancellation of
allocation to all such projects which have not been commissioned within
two years from the date of singing of the MoU as per the terms and
conditions and that once the cancellation of the project is done by the
NREDCAP as per initially entrusted MoU, the Discoms shall take the
action to cancel the PPAs automatically.

That in view of the said

direction of the Principal Secretary, GoAP, the extension granted by
NREDCAP vide letter dated 13-10-2016 to the petitioner has no validity
and the capacity allotment to the petitioner ought to have been cancelled
and that since there was no PPA entered into with the petitioner, the
necessity for the Discoms to enter into PPA after cancellation of the
allotment to the petitioner would not have arisen at all. It was further
pleaded that entering into the PPA with the petitioner on 30-03-2017 and
synchronization of the project on 29-03-2017 is against the procedural
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course of the contemporary wind projects since the PPA should precede
synchronization.
In reply to para-2 of the O.P. it was pleaded that condition No.3 of
the initial allotment dated 23-02-2013 by NREDCAP clearly states that
the wind power project was allotted as per the policy issued by the
GoAP vide G.O.Ms.No.48, dated 11-4-2008 and G.O.Ms.No.99, dated
9-9-2008, Energy (Res) Department; that the extension granted by
NREDCAP for commissioning of the project even three years after
entering into the agreement upto 31-3-2017 based on the petitioner’s
request dated 8-9-2016 without reference to the power requirement of
the Discoms and the prevailing tariff is contrary to the direction given by
the Principal Secretary, GoAP vide minutes of the meeting dated
27-02-2017 (sic: 07-03-2017) and hence the same is not valid; and that
on the request of the petitioner and considering the views of the GoAP,
respondent No.3 vide letter dated 25-3-2017 had only sought the
directions of the GoAP to respondent No.1 to submit PPA to the
Commission but there was no response from the Government till date.
In reply to para-3 it was pleaded that the GoAP has announced the
Wind Power Policy 2015 on 13-2-2015 to promote the establishment of
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wind power projects in the State of A.P. to harness the good wind power
potential and to achieve 4000 MW Wind Power capacity in addition
during the next 5 years i.e., upto 2019 and that the annual Wind Power
Capacity addition plan as per the MoU between the GoI and the GoAP is
as under :
Year

FY
2014-15

FY
2015-16

FY
2016-17

FY
2017-18

FY
2018-19

Total

NCEwind
power

250 MW

600 MW

800 MW

1000 MW

1500 MW

4150 MW

It was further pleaded that the APERC has determined the generic tariff
applicable for wind power projects to be commissioned during 1-8-2015
to 31-3-2016 as Rs.4.83 per unit without AD and Rs.4.25 per unit with
AD; that pursuant to Regulation No.1 of 2015, the Commission through
its order dated 26-03-2016 also notified the levilized generic preferential
tariff for F.Y. 2016-17 as Rs.4.84 per unit without AD and Rs.4.25 per
unit with AD; that Generation Based Incentive (GBI) was offered to wind
energy generator at Rs.0.5 per KWh of electricity fed into the Grid for a
period of not less than 4 years and maximum upto 10 years with a cap of
Rs.100 lakhs/MW as a continuation of the MNRE, GOI policy of GBI
dated 4-9-2013; and that however subsequently on the application filed
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by the A.P. Discoms vide O.P.No.1 of 2017, the GBI was ordered to be
passed on to the Discoms. That driven by the attractive tariffs in the
State of A.P., significant investments were made in the RE sector leading
to an installed capacity of 2005.6 MW of wind power projects as on
28-02-2016 and that by 31-3-2017 the State was added with the wind
power capacity of 2512.1 MW as against the targeted 800 MW for the
year 2016-17; that considering the said huge quantity of addition of wind
power, several objections were raised during public hearing of ARR
2016 against the Discoms’ purchasing power at such high cost; that
considering the objections raised in the public hearing and in view of the
consumer interest, the Commission has given specific quantity of VRE
power in its Order dated 26-3-2016; that the Principal Secretary, Energy
to

GoAP

vide

letter

CMDs/APTRANSCO/APSPDCL

dated
&

11-8-2016

APEPDCL

to

take

instructed
necessary

approvals from the Commission before entering into any PPAs in future
but in the case of the PPA of the petitioner, no such prior approval was
taken from the Commission.
It was further pleaded that the claim of the petitioner that the PPA
entered on 30-3-2017 came into operation and that the respondents are
contractually obligated based on certain departmental certificates issued
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as a part of the standard procedure for any wind power project is
untenable; that the petitioner’s claim that as per the PPA it is entitled to a
tariff of Rs.4.84 per unit for a period of 25 years and that the CoD is even
without approval is not tenable; that Section 86(1)(b) 2003 Act is
applicable only to the PPAs entered as per the valid procedure and also
submitted by the Discoms but does not cover the instant petition; that
Section 21 of the A.P. Electricity Reforms Act 1998 (for short “1998 Act”)
contemplates specific consent of PPA by Discoms; and that since in the
present case the PPA has not been submitted to the Commission for its
consent, the same has no sanctity.
That the Principal Secretary to the Government of Andhra Pradesh
in the meeting held on 27-02-2017 with the CMD, JMD/APTRANSCO,
VC & MD/NREDCAP and the CGM/APSPDCL decided that the Discoms
shall not enter into PPAs with wind power developers until mid-term
review of the Wind Power Policy 2015 was carried out and approved by
the Council of Ministers; that in the said meeting to review the status of
the wind power tariff, the SECI bidding which closed at Rs.3.46 per unit
brought to light the fact that the other procurers were getting wind power
at much lesser tariff from the same wind power developers having PPAs
with the A.P. Discoms and since as per the revised National Tariff Policy
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2016 announced by the GoI there was steep fall in the wind power
tariffs, it was decided that the power procurement by the Discoms from
RE sources shall be done through competitive bidding process from the
date to be notified by the Central Government; that the bidding for 1000
MW wind power floated by SECI on 24-2-2017 closed at Rs.3.46 per unit
which is far less than Rs.4.84 + taxes fixed by the Commission for the
period 1-4-2016 to 31-3-2017; that the said decision is in absolute
consonance with point No.14 of Wind Power Policy 2015 which permits
the State Government to undertake a mid-term review of the policy after
a period of two years or as and when the need arises in view of any
technological breakthroughs or to remove any inconsistency with the
Act, Rules and the Regulations made thereunder or any policy of the
Government of India.
In reply to paras 4 and 5, it was pleaded that in the absence of an
approved PPA by the Commission, the energy being exported by the
respondents was not considered in the ARRs of 2017-18, 2018-19 and
2019-20 and as such the supply of such power for some period was
totally unauthorised and cannot be accounted for by the respondents.
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In reply to para-6 it was pleaded that the context of the letter dated
21-12-2018 of the Principal Secretary, Energy, Government of Andhra
Pradesh was misquoted as “taking necessary action to formally place
the PPA on record before the Commission”; that as a matter of fact,by
the said letter, the Government conveyed its approval for the request of
the Chairman/APPCC to permit the APSPDCL to seek permission of the
Commission for signing PPAs with the petitioner-company in respect of
4.25 MW and M/s. Chaitanya Projects in respect of 0.8 MW (petitioner in
O.P.No.20/2020); that till date no such permission was obtained by the
respondents and that therefore the said letter does not help the
petitioner.
In reply to para-7 of the O.P., it was pleaded that though the
petitioner had the option of selling its power in Open Access to third
party, it never opted for it and instead tried to make the Discom liable for
payment of the said inadvertent power. That the claim of the petitioner
that the PPA dated 30-03-2017 is contractually obligatory and that the
same is in force in the context of facts of the instant case is not tenable;
that Clause 10 of the PPA permits the developer to go for third party sale
in case the Discom defaults in payment for 90 days; that the Discom is
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not able to pay power bills even for half of the tariff agreed for a period of
six months or more and that in the said fact situation, seeking direction
to the Discom is contrary to the facts on record.
In reply to para-8 it was pleaded that the claim of the petitioner that
as the PPA was entered with respondent No.1 on 30-3-2017, the same
falls within the restricted control period i.e., 31-3-2017 and that therefore
the terms of the PPA are binding on respondent No.1 is contrary to law;
that the Commission has clearly mentioned in the final order in O.P.No.5
of 2017 that Regulation No.1 of 2015 was curtailed upto 31-3-2017 and
that the same continues to apply for wind energy projects with whom the
A.P. Discoms have entered into PPAs upto 31-3-2017 and which were
approved by the Commission and that therefore it can be inferred that
Regulation No.1 of 2015 is applicable to PPAs which were approved by
the Commission and thus the order in O.P.No.5 of 2017 is not applicable
to the subject PPA.
In reply to para-9 it was pleaded that the GoAP which is the policy
maker of power sector of the State of A.P. vide letter dated 7-3-2017
instructed that as per the Minutes of Meeting dated 27-02-2017 a
mid-term review of the Wind Power Policy 2015be undertaken; that it
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was further instructed that until mid-term review was carried out and
approved by the Council of Ministers the Discoms shall not enter into
PPAs with any of the wind developers;that therefore the act of entering
into the PPA is not in consonance with the instructions of the GoAPand
the same is contrary to the instructions and not valid and binding and the
respondents have rightly not submitted the said PPA to the Commission
for approval.
In reply to paras 10 and 11, it was pleaded that the final order
dated 13-12-2017 in the matter of 41 PPAs clearly states that the subject
PPAs were regulated by the Commission as having its consent and were
taken on record; that since the petitioner is not a respondent in the
matter of 41 PPAs, the Judgment in the said matter is not applicable to
the present PPA of the petitioner; that in the said case the PPAs were
submitted by the Discoms to the Commission as they were within the
limit specified by the Commission in its tariff order on ARR for 2016-17
and that neither Section 86(1)(b) nor Section 86(1)(f) 2003 Act are
applicable to the given set of facts.
It was further pleaded that the O.P. is not maintainable in law
before the Commission as admittedly the PPA dated 30-0-3-2017
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entered into by respondent No.1 was not acted upon by the
respondents; that even the first step towards acting upon the PPA i.e.,
submitting the PPA to the Commission for its approval was not taken up
by the respondents; that though the petitioner addressed a few letters
requesting to act upon the PPA, the respondents never responded to the
same due to the fact that the PPA is contrary to the direction of the
Commission vide letter dated 16-9-2016 and also contrary to the
minutes of the meeting dated 27-02-2017 presided over by the Principal
Secretary, Energy, GoAP and that though the APPCC/Discom sought
permission to submit the PPA to the Commission, the Government has
not granted such permission.

That the GoAP through the Principal

Secretary specifically directed the Discoms not to enter into any PPA
unless the tariff is within Rs.3/- per unit; that in the Retail Supply Tariff
Order dated 26-3-2016, the Commission clearly directed that the PPAs
are to be entered only with the capacity of 800 MW for 2016-17 i.e., upto
30-3-2017 which was already achieved long prior to 30-3-2017; that in
view of the same the PPA is not valid and binding on the respondents
and cannot be acted upon; that though the respondents have not
responded to the letters addressed by the petitioner, it has not taken any
steps until 20-12-2019 and thus the petition suffers from delay and
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laches. It was also further pleaded that the relief sought in the O.P. to
direct the respondents to implement the PPA is nothing but seeking
specific performance of the agreement; that the Commission has
jurisdiction only to entertain disputes that arise under valid/enforceable
PPAs and all the other disputes prior to validation of PPA are to be
adjudicated by the Civil Court as per the 1998 Act; that the said principle
of law was upheld by the Hon’ble APTEL in Velagapudi case in 2009;
that the functions of the Commission do not encompass inter alia
directing the Discoms to submit the PPA to it for approval or to compel
the Discoms to purchase power from any particular project when the
Discoms are not inclined to purchase such power in public interest.
The petitioner filed rejoinder wherein in reply to para-1 of the
counter it was averred that the PPA in question was entered strictly
abiding the model PPA approved by the Commission in terms of Clause
27(2) of Regulation No.1 of 2015; that the tariff agreed under the PPA
was also in terms of the order dated 26-6-2016 in O.P.No.14 of 2016
issued by the Commission following Regulation No.1 of 2015; that
respondent No.1 entered into various PPAs with several developers in
the same manner and method following Regulation No.1 of 2015 and the
Tariff Orders issued by the Commission and therefore the stand of
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respondent No.1 that the PPA has not been acted upon and the same
was not submitted for approval of the Commission has no legal
consequence; that having entered and acted upon similar PPAs in
respect of the projects set up during the same period, respondent No.1
cannot isolate and separate the contract entered with the petitioner to
stand on a different footing as the Commission categorically held that
any PPA entered into by a generator and the Discom in accordance with
the model PPAs approved and the tariff as fixed by the Commission in
terms of Regulation No.1 of 2015 is deemed to be approved and there is
no requirement for approval once again except for receiving the said
PPA on record; that in view of the same the contention of the
respondents that there is no approval granted to the PPA entered with
the petitioner and that the respondents have already achieved the target
of 800 MW will not stand in the way of the petitioner. It was further
averred that the averment that respondents have achieved the capacity
of 800 MW long prior to 30-03-2017 is incorrect for the reason that most
of the PPAs were concluded in the month of March 2017 as in the case
of the petitioner; that the prescription of 800 MW for FY 2016-17 is not a
prohibition or restriction placed by the Commission for entering into
PPAs and that if any such restriction was in force the respondents would
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not have executed the subject PPA. It was further averred that the fact
that the respondents have never mentioned of the alleged restriction in
any of the communications between the parties goes to show that the
same is nothing but an afterthought.

That the contention that letter

dated 16-9-2016 issued by the Commission restricted the purchase of
power from the NCE sources is also equally untrue and that as a matter
of fact respondent No.1 entered into various PPAs with Solar and Wind
developers during the said period on similar lines as that entered with
the petitioner and therefore the respondents cannot apply a different
yardstick to the petitioner.
In reply to para-2 of the counter it was averred that the stand taken
by the respondents that they have not replied to the petitioner’s
representation amounted to non-acceptance of the PPA, is wholly
misconceived; that the averment that as the petitioner approached the
Commission in December 2019, the petition suffers from delay and
laches is equally misconceived and the petition is well within the
limitation; that the respondents did not respond to the representation of
the petitioner despite the same being their responsibility to place the
PPA before the Commission for its record cannot be used by them to
claim that the petition suffers from delay and laches;that the respondents
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cannot take advantage of their shortcoming and that the petitioner had
reasonable and legitimate expectation that the respondents would
enforce and be bound by their obligations under the PPA .
In reply to para-3, it was averred that the pleas taken by the
respondents that the Commission has no jurisdiction to entertain the
present O.P. and that the Judgment in Velagapudi case has no
application to the facts of the present case are totally misconceived.
That the view of the respondents that they are being compelled to
purchase power from the petitioner at the instance of the Commission is
incorrect as the petitioner is seeking enforcement of the contract already
entered between the parties for purchase of power.
In reply to para-4 of the counter, it was averred that the petitioner
is not concerned with the averments with regard to procurement of
power from the RE sources during FY 2015-16 and 2016-17 and the
subsequent developments but however the respondents are put to strict
proof of the same and that the mere financial difficulties being faced by
the Discom would not invalidate or exonerate its obligations under the
concluded PPAs.
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In reply to para-6 of the counter, it was averred in the rejoinder that
the respondents are well aware that the NREDCAP, which is the
Government’s Nodal Agency, by its letter dated 13-10-2016 stipulated
the deadline till 31-03-2017 for completion of the project; that admittedly
the petitioner has commenced the project before the said date; that the
respondents are very much aware that all the projects commissioned on
or before 31-03-2017 ought to have been recognised and that having
entered into a PPA and having received power from the petitioner’s
project during the said period the respondents cannot take a contrary
stand to disown their contractual obligation. That the Minutes of Meeting
dated 27-02-2017 specifically state at para No.(iv) thereof that only such
projects would be cancelled which were not commissioned/synchronised
prior to the deadline given by the NREDCAP; and that being well aware
that the petitioner has fulfilled its obligations under the PPA as per the
permission given by the NREDCAP, the respondents till date have not
cancelled the PPA of the petitioner. The averments that the project
should have been cancelled as there was no necessity for the Discom to
enter into the PPA and that the PPA should precede synchronization are
extraneous and irrelevant for the present purpose for the reason that the
respondents admitted the execution of the PPA which is in line with the
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standard format and Tariff approved by the Commission and it is no
where prescribed that the generator has to enter into PPA and then only
synchronise its project. It was further averred that indeed an already
synchronized project provides immediate power to the Discom which
works out to the benefit of the respondents.
In reply to para-6(2), it was averred that the averment that the
NREDCAP, by letter dated 13-10-2016 extended the timelines contrary
to the Minutes of the Meeting dated 27-02-2017 holds no water insofar
as the same did not prevent the respondents from executing the PPA
based on the negotiations between the parties, in particular, considering
the offer of the petitioner to forego GBI of Rs.0.50 paise per unit. That
respondent No.1 entered into PPA to its benefit at that point of time and
in fact by letter dated 25-03-2017, respondent No.3 sought necessary
directions for entering into the PPA and only thereafter the PPA was
executed on 30-03-2017; that in fact the said letter also referred to
similar PPAs entered with 41 developers which were pending at that time
before the Commission for consent; that in other words, because of the
concession given by the petitioner to forego GBI which the other
developers were unwilling to forego, respondent No.1 came forward and
executed the PPA; that the petitioner is on the very same footing as the
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generators in the 41 PPAs matter and that the Commission’s order dated
31-12-2017 in the said matter equally applies to the petitioner.
In reply to para-7 it was averred that the GoAP had given its
approval to the petitioner’s project by letter dated 21-12-2018 in
Lr.No.329/Pr.II(2)/2017 and further directed the respondents to place the
PPA before the Commission and therefore the contention that the PPA is
contrary to the Minutes of the Meeting dated 7-3-2017 is erroneous.
In reply to para-8 it was averred that the admission of the
respondents that against the target for FY 2016-17, the State added
Wind Power Capacity of 2512.1 MW, clearly illustrates that the quantum
referred to in the Retail Supply Tariff Order FY 2016-17 does not place
any restriction or prohibition on procuring the power by entering into
PPAs; that the contention that the Government by letter dated
11-08-2016 instructed the Discoms to seek prior approval of the
Commission before entering into any PPAs, but no such approval was
obtained in the case of the petitioner’s PPA is misconceived as there is
no requirement of the Discoms first seeking prior approval of the
Commission enabling them to enter into PPAs; that the said stand is
quite opposite to the plea taken in para-3 of the counter to the effect that

28 of 80

Order in O.P. No. 9 & 20 of 2020

the Commission cannot compel the respondents to purchase power from
any project; that under the Scheme 2003 Act it is only after the parties
coming to an understanding to purchase power they approach the
Commission for determination of Tariff and the terms of such purchase
and that therefore the contention that the petitioner’s PPA is not
approved before signing the same, has no validity.
In reply to para-8(c) and (d) it was averred that any letter of the
Government including that dated 11-08-2016 has no force of law
especially considering the order of the Commission in 41 PPAs matter
wherein the Commission held that once the PPA is in the standard
format with the Tariff as approved by the Commission, specific
permission to enter into PPA is not required and the PPA need only be
placed on record before the Commission; that it was the obligation of the
respondents to place the PPA on record and not having done so,
respondent No.1 cannot, at this stage contend that the PPA was not
placed before the commission by the petitioner particularly when the
petitioner has no role in the same.
In reply to para-8(e), it was averred that the SECI bidding in
Gujarat which is subsequent in point of time is irrelevant to the present
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petition as the petitioner purchased the equipment and machinery in
2016 itself at the then prevailing rates and that not only such tariffs were
for another State, the bidders who had participated in the SECI bidding
were to commission their projects by the end of 2020 whereas the
petitioner’s project was commissioned in March 2017 itself.
In reply to para-9 of the counter wherein it was pleaded that as the
PPA was not approved, the energy exported by the petitioner was not
considered in ARRs of FY 2017-1, 2018-19 and 2019-20, it was averred
that the petitioner’s act of supplying energy to the Grid from the date of
synchronization is a non-gratuitous act; that the energy delivered by the
petitioner from the date of synchronization till date to the Grid has been
utilized by respondent No.1 thus attracting Section 70 of the Indian
Contract Act 1872 (for short “the Contract Act); that it is solely on
account of the inordinate delays on the part of the respondents in
enforcing the PPA and in seeking to place the PPA on record that the
petitioner was put to huge financial loss and that until disconnection of
the project, the respondents have taken meter readings of the
petitioner’s project on the 2nd of every month since the date of
synchronization.
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In reply to para-10, it was averred that admittedly the respondents
failed to place the PPA on record before the Commission despite the
petitioner having followed up with the respondents and admittedly the
respondents have neither replied nor took any further action for reasons
best known to them.
In reply to para-11 it was averred that the PPA was signed
between the parties; that having made huge investments in the project
based on the promises made by the GoAP and thereafter the
respondents having executed the PPA, the petitioner gained vested
rights and therefore after entering into the PPA, the contention of the
respondents that the petitioner can find other avenues is illogical; that
when the petitioner has signed the PPA with the respondents after taking
on substantial amounts as liabilities, the petitioner cannot look for third
parties as it is bound by the conditions of the PPA and have a legitimate
expectation that the conditions of the contract/PPA will be enforced by
the respondents and that therefore the respondents are estopped from
altering their position.
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In reply to para-12 it was averred that the PPA signed on
30-03-2017 is well within the prescribed period as the regulation is valid
upto 31-03-2017 as per the final orders in O.P.No.5 of 2017.
On 12-09-2020, during the pendency of the O.P., respondent No.2
issued Lr.No.APSPDCL/TPT/CGM/IPC/DE/D.No.1041/20 stating that as
the draft PPA was not submitted to the Commission, it was decided to
unilaterally rescind the PPA with immediate effect.

Therefore, the

petitioner filed I.A.No.1 of 2021 to permit it to challenge the said letter
dated 12-09-2020 on the following grounds:
(1) That the purported rescindment of the PPA is illegal inasmuch as any
rescission/rescindment of any agreement has to be adjudicated by the
competent jurisdictional Court under Sections 27 and 30 the Specific
Relief Act 1963 and as such without getting the rescindment of the PPA
adjudicated, the letter dated 12-09-2020 unilaterally rescinding the PPA
is non-est in law; and that in the facts of the present case and the
reasons assigned in the letter dated 12-09-2020 for the purported
rescindment, the parameters specified under Section 27 of the Specific
Relief Act do not apply to the respondents to seek rescindment of the
PPA; and
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(2) That the petitioner has been dutifully performing its obligations under
the PPA ever since its execution and that in fact the respondents are in
breach of the PPA and it is to rectify and remedy such breaches
including unilateral disconnection and non-payment of the petitioner’s
delivered energy, the petitioner has approached the Commission by way
of the present proceedings.
The

respondents

filed

additional

reply

with the following

averments:
That the Electricity Act 2003 is a self-contained code and therefore
the PPAs entered between the generators and the Discoms are to be
considered only as per the provisions 2003 Act unlike other laws like
Contract Act and Specific Relief Act as held by Hon’ble APTEL and the
Hon’ble Supreme Court and hence the claim of the petitioner that
rescindment of PPA by the Discom (prior to its approval) is arbitrary, is
contrary to the aforesaid settled position in law; that in Tarini
Infrastructure Ltd., Vs. Gujarat Urja Nigam Ltd.1, the Hon’ble APTEL
held that until the PPAs entered by and between the generators and
Discoms are approved by the appropriate Regulatory Commission the

1

Appeal No.29/2011, dt.31-5-2012
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same are not enforceable in law; that the said Judgment was upheld by
the Hon’ble Supreme Court; that in view of the said binding precedents
since the PPA entered between the parties admittedly was not approved
and the same having not been submitted to the Commission seeking its
approval, the same is not enforceable in law and such agreement can be
withdrawn by any of the parties and as such the action of the
respondents in issuing letter dated 12-9-2020 is absolutely within the
mandate of the law. That the clam of the petitioner that any rescindment
of the agreement shall be as per Sections 27 and 30 of the Specific
Relief Act is incorrect and the further claim that the grounds stated in the
letter dated 12-9-2020 do not attract the parameters specified in Section
27 of the Specific Relief Act, is also not tenable. The claim of the
petitioner that it has been performing its obligations under the PPA from
the date of its execution and that the respondents are in breach of the
PPA is denied. That as per the settled law there is no legal obligation on
the respondents under the PPA since it has not achieved the approval of
the Commission so as to become a binding agreement on the parties
and therefore the relief sought by the petitioner to declare letter dated
12-9-2020 as illegal and nonest in law, cannot be granted. It was further
averred that the petitioner, having knowledge of the provisions of the
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Electricity Act and the Regulations made thereunder, had unilaterally
and without any contract of PPA or Open Access agreement, with
oblique motive injected power into the Grid and therefore as per the law
settled by the Hon’ble APTEL, the petitioner is not entitled for any
compensation for the energy injected by it into the Grid until
disconnection was made by the respondent and that the petitioner is
also not entitled to seek enforcement of the PPA. It is denied that the
petitioner has already suffered losses on account of non-payment for the
power injected by it

and that if the letter dated 12-9-2020 is not

set-aside it would cause further losses. That as a matter of fact the
GoAP vide its letter dated 27-02-2017 specifically directed not to enter
into any further PPAs without prior approval of the Commission for such
execution of PPA and admittedly any of the parties to the PPA did not
get such approval prior to its execution from the Commission.
It is further averred that after the determination of attractive tariff to
the wind power generation by the Commission since more number of
generators have entered into PPAs with large capacity of wind power,
the GoAP, after June 2019 have constituted an expert committee to go
into the issue of such large number of PPAs and thereafter the matter is
now under enquiry; that because of large addition of wind power
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capacity to the Grid for supplying the same to the Discoms, it has
caused heavy financial burden to the Discoms which resulted in default
of payment of monthly power supply bills by the Discoms and that since
there is no legal obligation on the respondents, considering the present
financial crisis of the Discoms and considering the fact that the price of
power in the open market is ranging between Rs.2/- and Rs.3/- per unit
and also considering the larger public interest i.e., consumers of the
State, the respondent has rescinded the PPA.
Having regard to the respective pleadings of the parties, the
following Points arise for determination:
1. Whether the PPAs dated 30-03-2017 have been validly entered
between the petitioners and the respondents ?
2. Whether the PPAs dated 30-03-2017 are enforceable and binding on
the respondents dehors the approval by the Commission ?
3. Whether the unilateral rescission of the PPAs by the respondents is
valid in law?
4. Whether the petitioners are entitled to receive the price for the power
generated by them and let into the respondents Grid from the date of
synchronization till the date of disconnection ?
5. Whether the petitioners are entitled to any relief and if so to what
extent?
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Re Point Nos.1 & 2: From the pleadings of the parties referred to in
detail in the foregoing, the following undisputed facts emerge.
In order to fulfil its international obligation towards maintenance of
clean environment and to sustain ecology, the Government of India (GoI)
has evolved National Policy for encouraging generation of RE sources
such as solar and wind in a big way. As a part of the said policy, it has
indicated

Renewable

Power

Obligation

(RPO)

for

encouraging

generation of VRE power. In order to achieve the targets set by the GoI,
the GoAP has also set certain targets to the Discoms for purchase of
VRE. By 2015, the Discoms achieved the capacity of 2000 MW of VRE.
As per the understanding reached between the GoI and the GoAP, the
GoAP must achieve the total capacity of 4150 MW of wind power
capacity between 2014-15 and 2018-19. As far back as the year 2012,
this Commission has passed order dated 15-11-2012 in O.P.No.13/2012
whereunder it has devised a format for entering into PPAs in respect of
wind power projects while determining preferential generic levellized
tariff payable to the developers who entered into PPAs between
15-11-2012 and 31-3-2015 @ Rs.4.70 ps per unit in the State of Andhra
Pradesh. When requests for approval of individual PPAs were being
received

by

it,

the

Commission

vide

its

letter
37 of 80

Order in O.P. No. 9 & 20 of 2020

No.E-801(K)/Dir-Engg/JD(PPP)/D.No.771/2014-01,

dated

1-8-2014

addressed to the then Discoms, namely, APEPDCL and APSPDCL,
informed that as the scrutiny of individual PPAs by the Commission is
both time and labour intensive, the Discoms must adopt model PPAs
both in respect of cluster scheme as well as individual projects. It was
stated therein that the model PPAs being communicated through the
said letter were based on the format approved by the Commission in its
order dated 30-3-2010 in O.P.No.40/2010 with certain drafting changes
to simplify operational procedure and minimize the scope of litigation. It
was stated therein that the PPAs may be entered based on the model
PPAs upto 31-3-2015 and all those PPAs shall be deemed to have been
regulated by the Commission and no separate consent from it shall be
required. It was further directed that the Discoms shall file copies of the
duly executed PPAs before the Commission for record duly certifying
that the PPAs followed the applicable model wind PPAs.
In exercise of its powers under Sections 61 and 86 r/w. Section
181 of the 2003 Act, the Commission framed the APERC (Terms and
Conditions for Tariff determination for Wind Power Projects) Regulations,
2015 (Regulation No.1 of 2015). This Regulation is made applicable to
wind power projects to be commissioned for generation and sale of
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electricity wholly or in part to the distribution licensees within the State of
Andhra Pradesh subsequent to the date of notification of these
Regulations and where tariff for a generating station or a unit thereof
based on wind energy source is to be determined by the Commission
under section 62 r/w. section 86 of the 2003 Act.

The Regulation

provides that the Control Period thereunder shall end by 31-03-2020.
Chapter-2 of the Regulations fixed financial principles for determination
of tariff and also envisaged that the model PPAs earlier approved by the
Commission shall be applicable to all the wind power projects
established from the time of Regulations coming into force to the extent
they are in consonance with these Regulations.

Following the said

Regulation, this Commission by order dated 1-8-2015 in O.P.No.13/2015
suo motu determined the Levellized Generic Preferential Tariff @
Rs.4.83 per unit without considering the Accelerated Depreciation (AD)
and @ Rs.4.25 per unit with AD. The Commission also directed that the
said tariff shall be applicable for all the new wind power projects which
entered into PPAs on or after the date of notification of the Regulations
in the official Gazette of the State of Andhra Pradesh i.e., 31-07-2015.
The petitioner in O.P.No.9/2020 obtained approval from the
NREDCAP for setting up of the wind power project with capacity of 4.25
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MW vide proceedings dated 23-02-2013 and has also completed the
formalities such as entering into agreement with NREDCAP. As the
project was delayed, the petitioner sought extension of time for
commissioning the same. Vide its letter dated 13-10-2016, NREDCAP
extended the time to commission the project upto 31-03-2017.
M/s. Ray Urja Infrastructure LLP, were allotted 20 MW wind power
capacity vide proceedings of NREDCAP dated 11-02-2013 and on the
request letter dated 15-02-2017 of the said developer, NREDCAP
transferred 0.80 MW wind power capacity on 25-02-2017 in favour of the
petitioner in O.P.No.20/2020 with the condition that the terms and
conditions of the sanction order issued to the original developer will hold
good.

Accordingly, agreement was entered with NREDCAP on

25-2-2017.
Evidently, feeling the heat of high volume of NCE projects with
steep tariffs, the Principal Secretary, Energy, GoAP vide letter dated
11-8-2016 directed the CMDs of A.P. Transco and both the Discoms then
existing in the State that before entering into PPAs they shall obtain the
approvals from the Commission by submitting long term forecast plan,
resource plan and power procurement plan.
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The Principal Secretary to the GoAP reviewed the status of power
projects with the CMD of A.P. Transco and other functionaries on
7-3-2017.

The Minutes of the said Meeting would disclose that the

Meeting has taken note of the following

facts. As per the “Power for

All” (PFA) document with the Ministry of Power, GoI, the Discoms had to
procure 1650 MW from wind projects from 1-4-2014 to 31-3-2017 and
another 1000 MW has to be secured by 2017-18. The Discoms have
already entered into PPAs for around 3115 MW for the period from 2015
to 2017 out of which consent has been received from this Commission
for 2403 MW and PPAs for 700-750 MW have been signed but consent
has not been received from the Commission. The Meeting has taken
note of the fact that in a recent bidding floated by an agency called SECI
for procurement of 1000 MW from wind projects, a price of Rs.3.46 per
unit was discovered on 24-02-2017 as against the feed in tariff of
Rs.4.84 + taxes. The Meeting therefore felt that there is an urgent need
for a mid term review of the wind policy since the present policy has
already reached its objective three years in advance and also keeping in
view the drastic fall in wind tariff and that the feed in tariff offered by the
Commission is no longer required and the interest of the consumers and
the Discoms would be served best if competitive bidding process is
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followed for procurement of wind energy as in the case of solar energy.
Pending such review, it was peremptorily directed that the Discoms shall
not enter into PPAs with any wind developers until the mid term review of
the policy is carried out and approved by the Council of Ministers.
Close on the heels of the above decision of the Government, the
CMD/A.P. Transco and Chairman of A.P. Power Coordination Committee
addressed letter dated 25-03-2017 to the Principal Secretary, Energy
wherein it has been stated that three wind developers including the
petitioners herein agreed to forego GBI of Rs.0.50 per unit and have
given undertakings to that effect.

He has therefore requested the

Principal Secretary to issue directions to the Discoms for entering into
PPAs with the petitioners. It is not in dispute that the Principal Secretary
has not given such direction/permission to the Discoms to enter into
PPAs with the petitioners. However, respondent No.1/Discom has issued
memos No.APSPDCL/TPT/GM/IPC/F./D.No.271/17, and No.APSPDCL
/TPT/GM/ IPC/F.No.403/D.No.270/17 dated 28-3-2017, respectively, in
respect of the petitioners’ projects inter alia granting approval to
synchronize the petitioners’ wind power project to the Grid subject to
certain conditions which include that till the date of entering into the
PPAs, the exported energy to the Grid will be free of cost. In pursuance
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of the said approval, the projects were synchronized on 29-3-2017 and
the PPAs were entered on 30-03-2017. The petitioner in O.P.No.9/2020
addressed letter dated 3-8-2017 to the CGM/IPC/P&MM of respondent
No.1 requesting him to issue CoD letter to enable them to raise
appropriate invoices for the energy supplied from 1-4-2017. Meanwhile,
the issue of approval of 41 PPAs entered till 18-3-2017 was engaging
the Commission for quite some time. The 41 PPAs which were filed
before this Commission for approval were initially returned to the
Government as the Discoms were already over-burdened with the PPAs
for purchase of RE far in excess of their obligation. However, the PPAs
were once again resubmitted before the Commission for approval. By
order dated 13-12-2017, this Commission has given approval to those
PPAs by giving specific reasons which impelled the Commission to give
such approval. By a separate order dated 13-7-2018, in O.P.No.5 of
2017, the Commission has curtailed the control period under Regulation
No.1 of 2015 upto 31-03-2017.

On being further pursued by the

CMD/AP Transco, the Principal Secretary, Energy, GoAP vide letter
dated 21-12-2018 permitted the APSPDCL to seek permission of the
Commission “for signing PPAs” with the petitioners.

However,

respondent No.1/Discom has not approached this Commission for such
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approval. As payments were not made for the energy exported by the
petitioners, they have filed the present O.Ps. on 20-12-2019 and
8-7-2020 respectively.

Pending these O.Ps., the petitioners’ projects

were disconnected in March 2020. On 12-09-2020, respondent No.1
addressed letters to the petitioners wherein it has been stated that the
draft PPAs have been rescinded. The petitioners have filed separate
applications seeking amendment of the O.Ps. for declaring the said
letters as illegal and non-est in law.
Sri P. Sri Raghuram, learned Senior Counsel appearing for the
petitioner in O.P.No.20 of 2020 and Sri Challa Gunaranjan, learned
Counsel appearing for the petitioner in O.P.No.9/2020 submitted that this
Commission has issued Regulation No.1/2015 covering the control
period for the years 2015-16 to 2019-20; that based on the said
Regulation, the Commission has fixed Levellized Generic Tariff of
Rs.4.84 per unit vide its order dated 26-3-2016 in O.P.No.13 of 2016;
that by the time this Commission has issued directions in the matter of
approval of 41 PPAs on 13-12-2017 not to enter into fresh PPAs without
its approval, the PPAs in the present cases were entered on 30-03-2017
itself. Both the learned Counsel accordingly submitted that admittedly
as the PPAs were entered into by respondent No.1/Discom in
44 of 80

Order in O.P. No. 9 & 20 of 2020

consonance with the model PPAs approved by the Commission and as
per the Generic Levellized Tariff fixed by it, the same are valid and that
there was no need for further approval from the Commission.

The

learned Senior Counsel further submitted that the petitioners are
similarly situated to the 41 developers with whom PPAs were entered by
the Discom and that all these PPAs were approved by this Commission
by order dated 13-12-2017 with a direction that no fresh PPAs shall be
entered without the Commission’s permission; that as the PPAs were
already entered much before the date of the said order, the said order of
the Commission approving 41 PPAs applies in all fours to the petitioners’
cases as well. The learned Senior Counsel further submitted that the
Commission being a statutory Tribunal, its decision has to be followed in
similar subsequent cases on applying the doctrine of stare decisis. The
learned Senior Counsel also submitted that the previous order of the
Commission also operates as a precedent. In support of his submission
the learned Senior Counsel relied upon an article published in West
Virginia Laws Review.
Opposing the above submissions, Sri P. Shiva Rao, learned
Standing Counsel for the respondents submitted that under Section 21
of the 1998 Act which is saved by Section 181(3) of the 2003 Act, any
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agreement relating to any transaction including the one entered by the
generating company with the holder of a supply licence without the
consent of the Commission shall be void and that as admittedly no such
consent has been obtained from the Commission, the PPAs are void and
unenforceable. The learned Counsel further submitted that even under
Section 86 of the 2003 Act, one of the functions of the Regulatory
Commissions is to regulate electricity purchase and procurement
process of distribution licensees which necessarily implies approval of
the PPAs by the Commission and that in the absence of such approval,
the PPAs have no legal force and no rights thereunder will accrue to the
parties. In support of his submissions, the learned Counsel relied upon
the Judgment of the Apex Court in Tata Power Vs. MERC2, the
Judgment of Hon’ble APTEL in Tarini Infrastructure Vs. Gujarat Urja
Vikas Nigam Ltd. (2-supra) and the Judgment of the Apex Court in
Gujarat Urja Vikas Nigam Ltd. Vs. Tarini Infrastructure3 upholding the
APTEL’s Judgment. While drawing the distinction between the 41 PPAs
which were approved by this Commission and the present cases, the
learned Standing Counsel submitted that in the former case the capacity
of power covered by those PPAs was very much within the limit of 800

2
3

2009 ELR (SC) 246
2016(8) SCC 743
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MW for the year 2016-17 while it is not so in the present cases in as
much as, by the time the PPAs were entered with the petitioners, there
was abnormal increase in the capacity of wind power connected to the
grid and that the wind power was available at that time at much lower
cost than the PPA tariff of Rs.4.84 ps. The learned Counsel also relied
upon para-5 of the preamble and Article 11 of the PPA which clearly
envisaged

that

the

PPA

will

become

enforceable

only

after

approval/regulated by this Commission. That having sought permission
from the Government of Andhra Pradesh for entering into PPAs with the
petitioners vide its letter dated 26-03-2017, respondent No.1/Discom
hurriedly signed the PPAs even without awaiting the permission. The
learned

Standing

Counsel

further

submitted

that

respondent

No.1/Discom and the petitioners have indulged in grave violation of
unequivocal direction issued by the GoAP represented by the Principal
Secretary, Energy in terms of the decision taken in the meeting held on
7-3-3017 that as the Discoms have already reached the target as
prescribed under the Policy and as well as PFA they shall not enter into
PPA with any wind developers until mid term review of the policy is
carried out and approved by the Council of Ministers.

The learned

Standing Counsel accordingly submitted that both as per the statutory
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requirement and also on the facts as pleaded by the respondents, a duty
was cast on the parties to obtain approval of the Commission on the one
side and that of the Government on the other for entering into PPAs and
that admittedly no such approvals have been obtained.
Trying to meet the above submissions of the learned Standing
Counsel, the learned Counsel for the petitioners, however, relied upon
letter No.329/Pr.II(2)/2017, dated 21-12-2018 and submitted that in the
said letter the Government has conveyed its post facto approval and that
the violation of the earlier direction of the Government, if any, in
respondent No.1/Discom entering into PPAs with the petitioners, has
been addressed.

As regards the non-approval of the PPAs by the

Commission, the learned Counsel reiterated their submissions that in the
light of Regulation No.1/2015 of this Commission approving the model
PPAs for the entire control period which has subsequently been curtailed
upto 31-3-2017 and the order dated 13-12-2017 relating to 41 PPAs,
there is no requirement of this Commission’s approval.
We have carefully considered the respective submissions of the
learned Counsel for the parties.
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The 2003 Act has been enacted in the place of various statutory
enactments in force till the commencement of the said Act, such as,
Indian Electricity Act 1910, Electricity (Supply) Act 1948 and the
Electricity Regulatory Commissions Act 1998. While repealing the said
enactments, the 2003 Act saved certain enactments included in the
Schedule to the extent they are not inconsistent with the provisions of
the 2003 Act. One such enactment is the 1998 Act. Section 21 thereof
reads as under:
Restrictions on licensees and Generating Companies:
(1) No licensee or Generating Company shall at any time, without
the previous consent in writing of the Commission, acquire by
purchase or otherwise the licence or the undertaking of, or
associate himself with, so far as the business of generating,
transmitting, distribution or supply of energy is concerned, any
other licensee or person generating, transmitting, supplying or
intending to generate, transmit or supply electricity :
Provided that before granting the consent the Commission
shall hear such person or authority as the Commission shall
consider appropriate.
(2) The licensee shall not, at any time, assign his licence or
transfer his undertaking, or any part thereof, by sale, mortgage,
lease, exchange or otherwise without the previous consent in
writing of the Commission.
(3) The provisions of Section 44 of the Electricity (Supply) Act,
1948 shall apply except that the persons to whom the section
applies shall be required to obtain the sanctions and consents
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from the Commission, instead of such sanctions and consents to
be obtained from the Board as provided under that section.
(4) A holder of a supply or transmission licence may, unless
expressly, prohibited by the terms of its licence, enter into
arrangements for the purchase of electricity from, (a) the holder of a supply licence which permits the holder of
such licence to supply energy to other licensees for distribution
by them; and
(b) any person or Generating Company with the consent of the
Commission.
(5) Any agreement relating to any transaction of the nature
described in sub-sections (1), (2), (3) or (4) unless made with or
subject to such consent as aforesaid, shall be void.

Section 86 of the 2003 Act enumerated the functions of the State
Commission.

Under clause (b) of sub-section (1) thereof, it is the

function of the Commission to regulate electricity purchase and
procurement process of distribution licensees including the price at
which electricity shall be procured from the generating companies or
licensees or from other sources through agreements for purchase of
power for distribution and supply within the State. While considering this
provision in Tata Power (2-supra), the Supreme Court inter alia held
that the said provision comprehends approval or refusal of the PPAs. In
Tarini Infrastructure (1-supra) while interpreting Section 86(1)(b), the
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Hon’ble APTEL held that the PPA does not by itself make it binding on
the parties unless it gets approved upon examination by the
Commission. This Judgment has been confirmed in Gujrat Urja Vikas
Nigam Ltd. (3-supra). Thus by operation of the above discussed
statutory provisions and the precedents interpreting the provisions as
referred to above, the conclusion is inevitable, namely, that the PPAs
need approval by the Commission and without such approval they are
unenforceable.
The learned Counsel for the petitioners however relied upon
certain orders of this Commission to surmount the above discussed
statutory barrier. We shall therefore discuss these orders.
(i) Letter No.E-810(K)/Dir-Engg/JD(PPP)/D.No.771/2014,
1-8-2014 of the Secretary of this Commission :

dated

By this letter addressed to the CMDs of the then existing two
Discoms, the Commission informed that in exercise of its powers
conferred under Section 61(h), 62, 86(i)(a) and 86(i)(e) of the 2003 Act,
it has determined preferential generic levellized tariff over 25 years for
wind power projects which enter into agreements between 15-11-2012
and 31-3-2015 as Rs.4.70 per unit in the then State of Andhra Pradesh;
that in the light of the same, the Commission accords approval to (i)
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model Power Purchase Agreement for wind power projects coming
under cluster scheme and (ii) model Power Purchase Agreement for
wind power projects for single developers connected to designated
substation for use by all Discoms and Wind Power Developers; that
these model PPAs are based on the PPA format approved by the
Commission in its order dated 30-03-2010 in O.P.No.40 of 2010 and that
the draft PPA after some drafting changes are being enclosed to the
letter for being adopted for all cases where wind power projects have
been established pursuant to order dated 15-11-2012 in O.P.No.13 of
2012.

It was further stated that the PPAs executed between the

Discoms and the wind power developers in these formats upto
31-3-2015 shall be deemed to have been regulated by the Commission
and no separate consent from the Commission would be required.
(ii) Order of the Commission approving 41 PPAs:In order to meet the
commitments made by the Government for promoting renewable energy,
the Discoms in the State of Andhra Pradesh entered into several PPAs
with wind power developers.

The Minutes of the meeting dated

7-3-2017 held by the Principal Secretary, Energy, of the GoAP to review
the status of wind power tariff has taken note of the fact that as per the
PFA document, the A.P. Discoms had to procure 1650 MW from wind
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power from 1-4-2014 to 31-3-2017;

that the Discoms have already

entered into PPAs of around 3115 MW for the period from 2015 to 2017
out of which consent has been received for 2403 MW besides PPAs for
another 700-750 MW have been signed but consent has not been
received from the Commission.

It has also been noted that in the

bidding floated by SECI, the tariff for wind power projects was closed at
Rs.3.46 ps. per unit which was far lower than that fixed by this
Commission.

In that background, the Discoms have requested for

permission to withdraw the 41 PPAs of the wind power developers
submitted before this Commission. Accordingly, the Commission has
returned the PPAs vide letter dated 20-03-2017.

After certain

subsequent developments, the A.P. Power Co-ordination Committee and
the Discoms decided in their meeting dated 13-07-2017 to resubmit the
40 PPAs withdrawn earlier and one PPA entered into with NREDCAP
prior to 31-03-2017 subject to the wind power generation being within
the approved dispatch quantity of 6190.56 MU and the outcome of
O.P.No.5 of 2017 which related to factoring of GBI in the tariff and
O.P.No.1 of 2017 for curtailing the control period of Regulation
No.1/2015. By order dated 13-12-2017, this Commission has approved
the 41 PPAs with certain conditions. Under condition (h) at para-63, the
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Commission directed both the Discoms in the State of A.P. not to enter
into any fresh PPAs with any power developer using any source of fuel
for power generation without prior intimation to and permission from the
Commission until further orders.
(iii) Regulation No.1 of 2015:

This Regulation is framed by this

Commission laying down the guidelines for determination of tariff under
Section 62 r/w. Section 86 of the 2003 Act in respect of wind power
projects to be commissioned within the State of A.P. for generation and
sale of electricity wholly or partly to the distribution licensees within the
State of A.P. Under Clause (4) thereof, the Regulations shall cover the
control period of five years from 2015-16. Under Clause (6), the
Commission shall notify the generic preferential tariff on suo motu basis
at the beginning of each year of the tariff period for wind power projects
for which norms have been specified under the said Regulations.
Clause 27(ii) provides that the model PPAs earlier approved by the
Commission shall be applicable to all the wind power projects
established after these Regulations coming into force and also to the
extent they are in consonance with these Regulations.
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The petitioners have sought to draw legitimacy to their PPAs from
the above material. We are really at a loss to understand as to how the
PPAs entered by the petitioners with respondent No.1/Discom pass
muster without this Commission’s approval as statutorily mandated. No
doubt after determining the preferential generic levellized tariff for wind
power projects in the State the Discoms which entered into PPAs
between 15-11-2012 and 31-03-2015, this Commission has declared
that the PPAs entered based on the model PPAs upto 31-03-2015 shall
be deemed to have been regulated by the Commission and that no
separate consent from the Commission shall be required. Admittedly,
the PPAs entered by the petitioners were much after 31-03-2015 (dated
30-03-2017 to be precise). Therefore, the benefit of deemed approval of
the PPAs is not available for the subject PPAs entered by the petitioners.
Obviously, realising this lacuna, the petitioners sought to rely upon
Clause 27(ii) of Regulation No.1/2015. This clause reads as under :
“Model PPAs: The model Power Purchase Agreements earlier
approved by the Commission shall be applicable to all the wind
power projects established since these regulations coming into
force also to the extent they are in consonance with these
regulations.”
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All that the above reproduced clause provided for is adoption of model
PPAs earlier approved by this Commission.

This clause did not go

further and incorporate the deemed approval of all such PPAs entered
based on model PPAs.

In the absence of express orders by this

Commission either in the form of regulation or that of an order, the
petitioners cannot plead deemed approval of the PPAs entered after
31-03-2015. The fallacy in this contention advanced on behalf of the
petitioners is evident from the fact that many PPAs which were entered
into by the Discoms after 31-03-2015 and formed part of the capacity of
1650 MW from wind power projects have been submitted for approval of
the Commission and they were indeed approved (For example: M/s.
Karamchand Thapar & Bros (Coal Sales) Ltd. - 24 MW Wind Power
Plant at Borampalli, Kalyandurg (v), Anantapur District - PPA
Dt.29-09-2015 - Approved by the Commission on 19-10-2015). Even in
respect of the 41 PPAs for about 800 MW, approval of the Commission
was sought by the respondent No.1/Discom on 7-6-2016, 6-12-2016,
20-1-2017, 26-2-2017, 23-2-2017 as evident from the order dated
13-12-2017 of this Commission in the matter of 41 PPAs.

If the

petitioners’ contention were to be accepted, there was no need for
respondent No.1/Discom to seek approval of the 41 PPAs admittedly

56 of 80

Order in O.P. No. 9 & 20 of 2020

entered after 31-03-2015.

Having relied upon the said order of this

Commission in order to claim parity with the developers who entered into
the 41 PPAs and which were approved by this Commission, the
petitioners cannot overlook the fact that specific approval of this
Commission was sought in respect of those PPAs without the
developers claiming deemed approval of the model PPAs. Therefore,
the plea of the petitioners that there is deemed approval of the PPAs
entered by them with respondent No.1/Discom is fallacious. The mere
fact that the model PPAs as approved earlier by this Commission were
endorsed by Regulation No.1/2015 does not mean that such PPAs have
deemed approvals by the Commission.
At this juncture we need to refer to the circumstances under which
the PPAs in the instant cases have been entered. The petitioners have
obtained approvals from NREDCAP, the nodal agency, entered into
agreements with it for setting up of 4.25 MW and 0.80 MW capacities of
wind power projects respectively and were awaiting execution of
agreements with respondent No.1/Discom. As the petitioners could not
complete the projects within the time stipulated by the nodal agency,
they sought for extension of time. By letter dated 13-10-2016, the nodal
agency has extended time for completion of the projects till 31-03-2017
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incorporating the condition that failing such completion, the projects will
be cancelled. As discussed above, the GoAP has taken a decision in
the meeting held on 7-3-2017 to the effect that as the targets have
already been exceeded and the tariffs have come down, the Discoms
shall not enter into any PPAs with any wind power developers until
mid-term review of the policy is carried out and approved by the Council
of Ministers. The CMD/Transco who is also the Chairman of the APPCC
– respondent NO.3, was a member of the body which met and took the
above decision.

Surprisingly, he himself has addressed letter dated

25-03-2017 wherein while stating that in order to carry out the decision
taken in the said meeting, they have already initiated the following
actions :
(i) APDISCOMs filed a petition before APERC for curtailment of
control period of the existing wind tariff regulation 01 of 2015 upto
31-03-2017 and issue certain modifications to the same for the
balance period.
(II) APSPDCL addressed a letter to APERC duly requesting not to
issue consent to the PPAs entered with 41 Nos. Wind power
developers.
He has also referred to the filing of O.P.No.1 of 2017 before this
Commission for passing of GBI amount to the Discoms. Having said so,
he sought for a direction to respondent No.1/Discom to enter into PPAs
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with the petitioners as the nodal agency informed that the developers
have agreed to forego the GBI and given undertakings to that effect.
Even though no such directions have been issued by the Government to
the Discoms to enter into PPAs with the petitioners, respondent
No.1/Discom has allowed the petitioners to synchronize the plants on
29-03-2017 and then enter into PPAs a day thereafter. We do not find
any justification whatsoever for the positive recommendation from
respondent No.3 and the hurried manner in which respondent
No.1/Discom has entered into the PPAs with the petitioners despite the
peremptory directions of the Government that no fresh PPAs should be
entered into till the issue is reviewed by the Council of Ministers. As
could be seen from the aforementioned letter of respondent No.3, GBI
was projected as an obvious obstacle for entering into the PPAs and the
willingness of the petitioners to forego the GBI was putforth as the
reason/excuse for entering into the PPAs.

A close reading of the

Minutes dated 7-3-2017 clearly discloses that the decision not to enter
into fresh PPAs was guided by two reasons, namely, (i) that targets of
wind power were already exceeded; and (ii) that recently discovered
tariff was only Rs.3.46 per unit as against the feed in tariff of Rs.4.84 per
unit and therefore entering into any further agreements will impose
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heavy burden on the Discoms. Respondent No.3, obviously wanted to
side-step the said issues by bringing-in the GBI factor. It is noteworthy
that even if the GBI of Rs.0.50 per unit is conceded by the petitioners,
still the tariff would be Rs.4.34 per unit as against Rs.3.46 per unit which
was discovered on 24-02-2017.
Apropos the submission of the learned Senior Counsel based on
the doctrines of stare decisis and precedent, it is true that a regulatory
body such as this Commission while exercising its quasi judicial
functions needs to maintain consistency in its decisions.

Legally

speaking, while there cannot be any quarrel on the proposition of law
putforth by the learned Senior Counsel, on facts, the order dated
13-12-2017 rendered in 41 PPAs case has no application to the present
cases as noted in the preceding paragraphs. In the 41 PPAs case,
specific approval of the PPAs was sought and the same was granted by
this Commission by giving detailed reasons. While the said order of the
Commission was passed in the proceedings initiated for approval of the
PPAs, in the instant case the petitioners are banking upon deemed
approval of the PPAs which is wholly misconceived. Therefore, the
petitioners cannot seek any similarity between the facts in the 41 PPAs
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case and that in their cases and consequently the doctrines of stare
decisis and precedent have no application in the present cases.
As stated above, the learned Counsel for the petitioners, have
relied upon letter dated 21-12-2018 for post-facto approval of the action
of respondent No.1/Discom by the Government. We have carefully read
the said letter. While noting down the fact that respondent No.1 has
already entered into PPAs with the petitioners and the projects were
commissioned prior to 31-03-2017, the Principal Secretary, Energy,
however, conveyed its approval for the request of respondent No.3 to
permit respondent No.1 to seek permission of this Commission “for
signing the PPAs.” No doubt literally construed, there is a contradiction
between the two paragraphs regarding the aspect on which approval is
permitted to be taken from this Commission. Even if we construe this
letter in its spirit as permitting respondent No.1 to seek approval of the
PPAs already entered into, the fact remains that no such approval has
been sought by either respondent No.1 or by the petitioners. On the
contrary, respondent No.1/Discom not only disowned the PPAs, but also
rescinded them. On the petitioners’ part, they are banking on the plea of
deemed approval of the PPAs.

Therefore, the said letter dated

21-12-2018 does not in any manner legitimise the otherwise illegitimate
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action of respondent Nos.1 and 3 in entering into PPAs with the
petitioners.
In the light of the above discussion, this Commission has no
hesitation to hold that the PPAs have not been validly entered between
the petitioners and respondent No.1. In the absence of approval by this
Commission such PPAs are not enforceable as they do not enjoy the
benefit of deemed approvals unlike in the case of PPAs which were
entered upto 31-03-2015. These two Points are accordingly answered
against the petitioners.
Re Point No.3: After these O.Ps. have been filed, the respondents
have issued proceedings dated 12-9-2020 purporting to rescind the
PPAs. It is stated therein that after entering into the PPAs, it was noticed
that the power generated from the petitioners’ projects was beyond the
approved capacity of wind power as ordered by the Commission in the
Retail Supply Tariff Order for FY 2016-17 and that the said PPAs were
also contrary to the directions dated 27-02-2017 (sic: 07-03-2017) of the
GoAP to the effect that no further PPAs shall be entered without the
approval of the Commission and that no such prior approval was
obtained from the Commission before signing the said draft PPAs. It
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was further stated therein that the Discoms have already achieved the
approved target of power made in the Tariff Order even dehors the
power of the petitioners. The respondents also referred to Section 61 of
the 2003 Act and stated that as per the said provision, the Discoms have
to discharge their functions on commercial principles and as the
Discoms were already suffering with the liability of payment of fixed
charges to the backed down thermal stations resulting in undue burden,
any further procurement of power under the long term PPAs would be
detrimental to the interests of the consumers of the State.
The learned Senior Counsel submitted that a bilateral agreement
cannot be unilaterally cancelled; that the recession of a contract can be
made by one contracting party only in the case of contract being void
from the inception, that the generic levellized tariff fixed under the Tariff
Order dated 26-3-2016 is an offer by the instrumentality of the State and
that the same falls in the realm of promissory estoppel and that once
they have entered into the PPAs, the respondents are bound by them
and the PPAs can be cancelled only when there is breach of their terms.
This Commission need not labour much on the adjudication of the
settled legal issues raised by the learned Senior Counsel on the
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recession of a contract in the light of the findings rendered on Point
Nos.1 and 2.

As held under the said Points, there is a mandatory

statutory requirement for obtaining the approval of the PPAs and the
benefit of deemed approvals flowing under proceedings dated 1-8-2014
of this Commission is not available to the petitioners. Once the PPAs
are unenforceable, they do not exist in the eye of law.

Therefore,

recession of such PPAs is like whipping a dead horse. Hence, the
Commission is of the view that there is absolutely no necessity for the
respondents to rescind the unenforceable contracts.

The recession

orders which are challenged by the petitioners by way of amendment
being wholly inconsequential, they have no effect in law. Even sans the
recession, no rights flow from the PPAs entered between the petitioners
and respondent No.1. This Point is accordingly decided.
Re Point No.4: Under Point Nos.1 and 2, it has been held that the
PPAs are unenforceable.

As a necessary corollary, the parties are

relieved from the mutual obligations which include the obligation of
respondent No.1 to receive and pay for the electricity dispatched by the
petitioners into the Grid. However, the petitioners placed strong reliance
on Section 70 of the Contract Act and submitted that even in the
absence of a contract where one party has received or enjoyed the
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benefit from the other party not intending to do so gratuitously, the
person who derived such benefit is bound to compensate the other party
or to restore the thing so done or delivered.
Mr. P. Shiva Rao, learned Standing Counsel for the respondents
submitted that Section 70 applies only when the transaction between the
parties is lawful and not otherwise. He further submitted that as the
PPAs are void, supply of power becomes unlawful. He also submitted
that as per the standing instructions only DE/Operation and DE/TL & SS
are competent to record the meter readings of the generators exporting
power to the Discoms and that on 18-8-2017 and 4-1-2018 instructions
were issued not to take joint meter readings of the wind power
developers injecting power without approved PPA/PWPA/PCWA and
also of the generators whose PPAs have expired and that contrary to the
said mandatory instructions, joint meter readings were recorded by the
AE/Operation,

Bukkarayasamudram

Bukkarayasamudram.

and

Sub-Engineer/Operation,

On both these grounds, he submitted that

Section 70 of the Contract Act cannot be invoked.

To buttress his

submissions, the Standing Counsel relied on order dated 13-9-2017 in
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Appeal No.117/2016 and also order dated 18-05-2017 in Appeal
No.120/2016 of the Hon’ble APTEL.
We have given our thoughtful consideration to the submissions of
the learned Counsel for the parties.
Section 70 of the Contract Act reads :
“Where a person lawfully does anything for another person, or
delivers anything to him, not intending to do so gratuitously, and
such other person enjoys the benefit thereof, the latter is bound to
make compensation to the former in respect of, or to restore, the
thing so done or delivered.”
Section 70 posits of a principle by which unjust enrichment by one
party by taking shelter under non-existence of a contract is prevented.
This provision is based on the principle of equity whereby it provides for
compensation to the person who provided benefit to the other party not
intended to be gratuitous. We shall now discuss the relevant case law
on the subject.
State of West Bengal Vs. B.K. Mondal and Sons4 is a leading
Indian case on Section 70 decided by a Constitution Bench. The brief
facts of the case are that a contractor offered to construct certain
buildings for use of the civil supplies department of the then State of

4

(1962 Supp(1) SCR 876 = AIR 1962 SC 779)
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Bengal. The offer was accepted by the said department by a letter.
Construction was completed and payment made. The contractor was
requested by the Sub-Divisional Officer, Arambagh to construct kutcha
road, guard room, office, kitchen and room for clerks at Arambagh for
the civil supplies department.
undertaken and completed.

The constructions were accordingly

The contractor was again requested to

construct certain storage sheds and constructions were accordingly
made. When the contractor raised the bills, payment was denied forcing
the contractor to institute a civil suit for recovery of bills. The trial Judge
while holding that there was no valid and binding contract having regard
to the provisions of Section 175(3) of the Government of India Act
(similar to Article 299 of the Constitution of India) however upheld the
claim of the contractor under Section 70 of the Contract Act.

The

intra-court appeal against the said Judgment having been dismissed, the
State filed appeal before the Hon’ble Supreme Court. It was argued for
the State that the word ‘lawful’ in Section 70 shall be construed with
reference to Section 23 of the Contract Act. The Apex Court while
negativing the said contention held that though the agreement was not in
conformity with Section 175(3) of the Government of India Act and
hence not enforceable, the contractor was still entitled for recovery of his
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bills by way of compensation. The scope and ambit of Section 70 is
explained by the Hon’ble Apex Court at paras 13 to 15 as below :
“Where a person lawfully does anything for another person, or
delivers anything to him, not intending to do so gratuitously, and
such other person enjoys the benefit thereof, the latter is bound to
make compensation to the former in respect of, or to restore, the
thing so done or delivered.”
It is plain that three conditions must be satisfied before this
section can be invoked. The first condition is that a person should
lawfully do something for another person or deliver something to
him. The second condition is that in doing the said thing or
delivering the said thing he must not intend to act gratuitously;
and the third is that the other person for whom something is done
or to whom something is delivered must enjoy the benefit thereof.
When these conditions are satisfied Section 70 imposes upon the
latter person the liability to make compensation to the former in
respect of, or to restore, the thing so done or delivered. In
appreciating the scope and effect of the provisions of this section
it would be useful to illustrate how this section would operate. If a
person delivers something to another it would be open to the
latter person to refuse to accept the thing or to return it; in that
case Section 70 would not come into operation. Similarly, if a
person does something for another it would be open to the latter
person not to accept what has been done by the former; in that
case again Section 70 would not apply. In other words, the
person said to be made liable under Section 70 always has the
option not to accept the thing or to return it. It is only where he
voluntarily accepts the thing or enjoys the work done that the
liability under Section 70 arises. Taking the facts in the case
before us, after the respondent constructed the warehouse, for
instance, it was open to the appellant to refuse to accept the said
warehouse and to have the benefit of it. It could have called upon
the respondent to demolish the said warehouse and take away
the materials used by it in constructing it; but, if the appellant
accepted the said warehouse and used it and enjoyed its benefit
then different considerations come into play and Section 70 can
be invoked. Section 70 occurs in Chapter V which deals with
certain relations resembling those created by contract. In other
words, this chapter does not deal with the rights or liabilities
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accruing from the contract. It deals with the rights and liabilities
accruing from relations which resemble these created by contract.
That being so, reverting to the facts of the present case once
again, after the respondent constructed the warehouse it would
not be open to the respondent to compel the appellant to accept it
because what the respondent has done is not in pursuance of the
terms of any valid contract and the respondent in making the
construction took the risk of the rejection of the work by the
appellant. Therefore, in cases falling under Section 70 the person
doing something for another or delivering something to another
cannot sue for the specific performance of the contract nor ask
for damages for the breach of the contract for the simple reason
that there is no contract between him and the other person for
whom he does something or to whom he delivers something. All
that Section 70 provides is that if the goods delivered are
accepted or the work done is voluntarily enjoyed then the liability
to pay compensation for the enjoyment of the said goods or the
acceptance of the said work arises. Thus, where a claim for
compensation is made by one person against another under
Section 70, it is not on the basis of any subsisting contract
between the parties, it is on the basis of the fact that something
was done by the party for another and the said work so done has
been voluntarily accepted by the other party. That broadly stated
is the effect of the conditions prescribed by Section 70.
It is, however, urged by Mr Sen that the recognition of the
respondent's claim for compensation virtually permits the
circumvention of the mandatory provisions of Section 175(3),
because, he argues, the work done by the respondent is no more
than the performance of a so-called contract which is contrary to
the said provisions and that cannot be the true intent of Section
70. It is thus clear that this argument proceeds on the assumption
that if a decree is passed in favour of the respondent for
compensation as alternatively claimed by it would in substance
amount to treating the invalid contract as being valid. In our
opinion, this argument is not well-founded. It is true that the
provisions of Section 175(3) are mandatory and if any contract is
made in contravention of the said provisions the said contract
would be invalid; but it must be remembered that the cause of
action for the alternative claim of the respondent is not the breach
of any contract by the appellant; in fact, the alternative claim is
based on the assumption that the contract in pursuance of which
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the respondent made the constructions in question was
ineffective and as such amounted to no contract at all. The
respondent says that it has done some work which has been
accepted and enjoyed by the appellant and it is the voluntary
acceptance and enjoyment of the said work which is the cause of
action for the alternative claim. Can it be said that when the
respondent built the warehouse, for instance, without a valid
contract between it and the appellant it was doing something
contrary to Section 175(3)? As we have already made it clear
even if the respondent built the warehouse he could not have
forced the appellant to accept it and the appellant may well have
asked it to demolish the warehouse and take away the materials.
Therefore, the mere act of constructing the warehouse on the
part of the respondent cannot be said to contravene the
provisions of Section 175(3). In this connection it may be relevant
to consider illustration (a) to Section 70. The said illustration
shows that if a tradesman leaves goods at B's house by mistake,
and B treats the goods as his own he is bound to pay A for them.
Now, if we assume that B stands for the State Government, can it
be said that A was contravening the provisions of Section 175(3)
when by mistake he left the goods at the house of B? The answer
to this question is obviously in the negative. Therefore, if goods
are delivered by A to the State Government by mistake and the
State Government accepts the goods and enjoys them a claim for
compensation can be made by A against the State Government,
and in entertaining the said claim the Court could not be
upholding the contravention of Section 175(3) at all either directly
or indirectly. Once it is realised that the cause of action for a claim
for compensation under Section 70 is based not upon the delivery
of the goods or the doing of any work as such but upon the
acceptance and enjoyment of the said goods or the said work it
would not be difficult to hold that Section 70 does not treat as
valid the contravention of Section 175(3) of the Act. That being
so, the principal argument urged by Mr Sen that the respondent's
construction of Section 70 nullifies the effect of Section 175(3) of
the Act cannot be accepted.
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Explaining the word “lawfully” in the provision, the Hon’ble Court held
at paras 16 to 18 as under :
It is true that Section 70 requires that a person should lawfully
do something or lawfully deliver something to another. The word
“lawfully” is not a surplusage and must be treated as an essential
part of the requirement of Section 70. What then does the word
“lawfully” in Section 70 denote? Mr Sen contends that the word
“lawfully” in Section 70 must be read in the light of Section 23 of
the said Act; and he argues that a thing cannot be said to have
been done lawfully if the doing of it is forbidden by law. However,
even if this test is applied it is not possible to hold that the
delivery of a thing or a doing of a thing the acceptance and
enjoyment of which gives rise to a claim for compensation under
Section 70 is forbidden by Section 175(3) of the Act; and so the
interpretation of the word “lawfully” suggested by Mr Sen does not
show that Section 70 cannot be applied to the facts in the present
case.
Another argument has been placed before us on the
strength of the word “lawfully” and that is based upon the
observations of Mr Justice Straight in Chedi Lal v. Bhagwan Das
[(1889) ILR 11 All 234] . Dealing with the construction of Section
70 Straight, J., observed: “I presume that the legislature intended
something when it used the word ‘lawfully’ and that it had in
contemplation cases in which a person held such a relation to
another as either directly to create or by implication reasonably to
justify an inference that by some act done for another person the
party doing the act was entitled to look for compensation for it to
the person for whom it was done”. It is urged that in the light of
this test it cannot be said that the respondent held such a relation
to the appellant as to be able to claim compensation from the
appellant. With respect, we are not satisfied that the test laid
down by Straight, J., can be said to be justified by the terms of
Section 70. It is of course true that between the person claiming
compensation and person against whom it is claimed some lawful
relationship must subsist, for that is the implication of the use of
the word “lawfully” in Section 70; but the said lawful relationship
arises not because the party claiming compensation has done
something for the party against whom the compensation is
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claimed but because what has been done by the former has been
accepted and enjoyed by the latter. It is only when the latter
accepts and enjoys what is done by the former that a lawful
relationship arises between the two and it is the existence of the
said lawful relationship which gives rise to the claim for
compensation. This aspect of the matter has not been properly
brought into the picture when Straight, J., laid down the test on
which Mr Sen's argument is based. If the said test is literally
applied then it is open to the comment that if one person is
entitled by reason of the relationship as therein contemplated to
receive compensation from the other Section 70 would be hardly
necessary. Therefore, in our opinion, all that the word “lawfully” in
the context indicates is that after something is delivered or
something is done by one person for another and that thing is
accepted and enjoyed by the latter, a lawful relationship is born
between the two which under the provisions of Section 70 gives
rise to a claim for compensation.
There is no doubt that the thing delivered or done must not be
delivered or done fraudulently or dishonestly nor must it be
delivered or done gratuitously. Section 70 is not intended to
entertain claims for compensation made by persons who
officiously interfere with the affairs of another or who impose on
others services not desired by them. Section 70 deals with cases
where a person does a thing for another not intending to act
gratuitously and the other enjoys it. It is thus clear that when a
thing is delivered or done by one person it must be open to the
other person to reject it. Therefore, the acceptance and
enjoyment of the thing delivered or done which is the basis for the
claim for compensation under Section 70 must be voluntary. It
would thus be noticed that this requirement affords sufficient and
effective safeguard against spurious claims based on
unauthorised acts. If the act done by the respondent was
unauthorised and spurious the appellant could have easily
refused to accept the said act and then the respondent would not
have been able to make a claim for compensation. It is
unnecessary to repeat that in cases falling under Section 70 there
is no scope for claims for specific performance or for damages for
breach of contract. In the very nature of things claims for
compensation are based on the footing that there has been no
contract and that the conduct of the parties in relation to what is
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delivered or done creates a relationship resembling that arising
out of contract.

In Mulamchand Vs. State of Madhya Pradesh5 the Hon’ble
Supreme Court followed the ratio in State of West Bengal Vs. B.K.
Mondal (4-supra). It is instructive to note the following observations at
para-6 of the report :
Section 70 it is not on the basis of any subsisting contract
between the parties but a different kind of obligation. The juristic
basis of the obligation in such a case is not founded upon any
contract or tort but upon a third category of law, namely,
quasi-contract or restitution.
In Fibrosa v. Fairbairn (1943 AC 32, 61) Lord Wright has stated
the legal position as follows:
“…. any civilized system of law is bound to provide
remedies for cases of that has been called unjust enrichment or
unjust benefit, that is, to prevent a man from retaining the money
of, or some benefit derived from, another which it is against
conscience that he should keep. Such remedies in English Law
are generically different from remedies in contract or in tort, and
are now recognised to fall within a third category of the common
law which has been called quasi-contract or restitution”.
In Nelson v. Larholt (1948 1 KB 330, 343) Lord Denning has
observed as follows:
“It is no longer appropriate to draw a distinction between
law and equity. Principles have now to be stated in the light of
their combined effect. Nor is it necessary to canvass the niceties
of the old forms of action. Remedies now depend on the
substance of the right, not on whether they can be fitted into a
particular framework. The right here is not peculiar to equity or
5

(1968) 3 SCR 214 = AIR 1968 SC 1218
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contract or tort, but falls naturally within the important category of
cases where the court orders restitution if the justice of the case
so requires.”
In

Mahanagar

Telephone

Nigam

Limited

Vs.

Tata

Communications Limited6, the Hon’ble Supreme Court after referring
inter alia to Mulamchand Vs State of M.P. (5-supra) finds nexus
between Section 70 and the third para of Section 73 and held at para-9
as under :
“Indeed, the aforesaid position in law is made clearer by
Section 73 of the Contract Act. Section 73 reads as follows:
Compensation for loss or damage caused by breach of
contract:- When a contract has been broken, the party who
suffers by such breach is entitled to receive, from the party who
has broken the contract, compensation for any loss or damage
caused to him thereby, which naturally arose in the usual course
of things from such breach, or which the parties knew, when they
made the contract, to be likely to result from the breach of it.
Such compensation is not to be given for any remote and
indirect loss or damage sustained by reason of the breach.
Compensation for failure to discharge obligation
resembling those created by contract: When an obligation
resembling those created by contract has been incurred and has
not been discharged, any person injured by the failure to
discharge it is entitled to receive the same compensation from the
party in default, as if such person had contracted to discharge it
and had broken his contract.

6

(2019) 5 SCC 341
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Explanation: In estimating the loss or damage arising from a
breach of a contract, the means which existed and remedying the
inconvenience caused by the non-performance of the contract
must be taken into account.”
This section makes it clear that damages arising out of a breach
of contract is treated separately from damages resulting from
obligations resembling those created by contract. When a
contract has been broken, damages are recoverable under
paragraph 1 of Section 73. When, however, a claim for damages
arises from obligations resembling those created by contract, this
would be covered by paragraph 3 of Section 73.”
From the Judgements of the Apex Court as discussed above, the
legal position can be summarized as under :
(i) A claim for compensation lies even though there was no
contract or there existed a contract which was not valid and
enforceable.
(ii) Voluntary acceptance and enjoyment of the work by one
party creates a cause of action for the other party to make a
claim under Section 70.
(iii)

The word “lawfully” indicates that after something is

delivered or something is done by one person for another not
intended to be gratuitous and that thing is accepted and
enjoyed by the latter, a lawful relationship is born between the
two which forms basis for claiming compensation.
(iv) Claim for compensation is based on the footing that there
has been no contract and that the conduct of the parties in
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relation to what is delivered or done creates a relationship
resembling that arising out of a contract.
(v) A claim for compensation may not mean the same thing as
a claim for damages for breach of contract, if a contract was
subsisting between the parties.
(vi)

What Section 70 prevents is unjust enrichment and it

applies as much to individuals as to corporations and
government.

In the light of the legal position as discussed above, we shall
consider whether Section 70 of the Contract Act is attracted in the
instant case. Admittedly, the projects were synchronized on 29-3-2017
and PPAs were entered on 30-3-2017. In pursuance of the said two
documents, the respondents allowed the power to be evacuated into the
Grid by the petitioners. At no point of time was any objection raised
either by the functionaries of the Discom or by the SLDC officials. The
respondents continued to avail the benefit of power supply from the
petitioners till the power connections were disconnected in March 2020.
Thus, the conduct of the parties i.e., supply of power by the petitioners
on the one hand and receiving and utilizing the power without any demur
on the other, constituted a fresh relationship between the petitioners and
the respondents dehors the PPAs which formed the basis for a claim
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under Section 70 of the Contract Act. This transaction is separable from
the obligations arising under the PPAs. Even though the PPAs are held
to be unenforceable, the petitioners are nevertheless entitled for
compensation under Section 70 of the Contract Act for the power
supplied by them to respondent No.1.
Sri P. Shiva Rao, emphasized on the fact that meter readings were
taken by unauthorized persons. It is hard, nay, impossible to believe that
the staff at the low level such as A.E. and Sub-Engineer alone would be
in-charge of the entire operations of receiving power and taking meter
readings. In fact, the Commissioning Certificate in O.P.No.9/2020 was
marked to the high functionaries such as CGM and SE/O of respondent
No.1 and CE/IPC of respondent No.3. If they had any reservation on
receiving the power, they would have declined to receive the same and
instructed the petitioners not to dispatch the power.

Instead, the

respondents continued to receive the power till March 2020 when
disconnection proceedings were issued.

Had respondent No.1 not

received the power, the petitioners would have had an opportunity of
tapping the market sources for sale of the power generated by them. By
allowing the petitioners to inject the power generated by them without
any demur till it was disconnected, the respondents have denied such an
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opportunity to the petitioners. On the above facts of the cases, the
Commission is of the view that the petitioners are entitled to reasonable
compensation for the power supplied by them to the respondents.
The Judgments of the Hon’ble APTEL relied upon by the
respondents turned on their own facts. The law laid down by the Apex
Court, as discussed above being the law of the land, this Commission is
bound to follow the same under Article 141 of the Constitution of India.
We accordingly hold Point No.4 in favour of the petitioners.
Re Point No.5: The next aspect to be decided is what should be the
reasonable compensation payable to the petitioners for the power
supplied by them to respondent No.1 ?
Though the PPAs indicated a certain tariff, the respondents are not
bound to pay the said tariff as we have held that the PPAs are not
enforceable. Once respondent No.1 is unshackled, it has innumerable
sources for power procurement available

The cost of power in

exchanges is very dynamic and susceptible to change in every time
block of 15 minutes during the day. Keeping the said fact in view, we
have worked out weighted average of the price discovered in the year
2017 through bidding route for the wind power projects in the country as
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has been worked out as shown in the Annexure to this order, as per
which the price @ Rs.2.93 per unit is arrived at. In our opinion, the said
price is fair to both the sides. Accordingly, the price of Rs.2.93 ps. per
unit shall be applied for arriving at the compensation for the power
supplied by the petitioners and received by respondent No.1 upto the
time it was disconnected.
In the result, the O.Ps. are disposed of in the following terms :
1) The PPAs between the parties are declared as unenforceable and
not binding on the respondents.
2) Respondent No.1 shall pay the petitioners for the power received
from them upto the date of disconnection @ Rs.2.93 per unit as
compensation within two months from today.
3) The petitioners shall be entitled to sell their power in the market as
per the provisions of the Electricity Act, 2003 and the Regulations
made thereunder.

Sd/Thakur Rama Singh
Member

Sd/Justice C.V. Nagarjuna Reddy
Chairman

Sd/P. Rajagopal Reddy
Member
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ANNEXURE
Date

MWs

Rate

Amount

Weighted
Average
Price

2017 Wind
SECI Feb 17

1000

3.46

3460

SECI Oct 17

250

2.64

660

200

2.64

528

250

2.65

662.5

250

2.65

662.5

50

2.65

132.5

500

2.43

1215

Guj, Dec-2017

2500

Sd/Thakur Rama Singh
Member

Sd/Justice C.V. Nagarjuna Reddy
Chairman

7320.5

2.9282

Sd/P. Rajagopal Reddy
Member
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